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Introduction

• Olson Construction Law, P.C.

• 40+ years of experience focusing solely on construction law. 

• Almost entirely highway heavy construction. 

• Clients: Contractors

• Work proactively to help clients avoid lawyers. 

• Get issues settled as early as possible to maximize your return on 
investment. 

• Located in Lakeville, MN

• Clients all over the Midwest.



Today’s Topic: Warranty of Design

• Case Study

• What is it?

• Why Do We Care?

• Under-designed projects. 

• Who pays for repairs?

• What the law says.

• Who is responsible?

• When does it apply?



Case Study Example

• $7m Concrete Overlay Project.

• 12 foot joint spacing; 6” depth

• Half-width Paving Required; Tie Bars Connecting Lanes

• Paved in late summer; Significant temperature fluctuations.

• Cracks form on second lane.

• DOT not sure why cracking occurred, BUT:

• …Relies on disclaimer in Special Provisions.

• Independent Engineer finds contractor did nothing wrong. 

• DOT says pavement was placed according to spec.

• DOT requires contractor to replace cracked panels ($500k+).

• Client files claim for extra costs; Denied.



So, what is 
contractor’s 

recourse?
(Hint: what is this presentation about?)



Warranty of Design:
What is it?

• Generally speaking, the implied warranty protects contractors 
when issues arise on projects which are in actuality caused not 
by workmanship but by the project design itself. 

• Theory goes that if Contractor doesn’t have input into design, 
AND Owner requires Contractor to follow the design, AND 
Contractor builds the job according to plans and specs, why 
should contractor be responsible (PAY) for resulting issues? 

• Implied Warranty of Design is not written in your contract!

• Created by the courts to protect contractors out of considerations 
of equity and fairness. 



Warranty of Design:
Why do we Care?

FIRST: Who pays for repairs?

• If Contractor’s workmanship is defective, contractor pays for 
repairs.

• If design is defective, Contractor pays for repairs as well?

• Our experience is that this is very often the case. 

• Contractor notified of issue of project, is ordered to repair.

• Contractors understandably don’t want to fight. (Time/Money).



Warranty of Design:
Why do we care? 

SECOND: Our experience indicates that many concrete paving projects 
arrive at bid phase under-designed.

• Owners limit the financial cost of project design.

• Engineers cut and paste from other projects rather than designing 
for project specific needs.

• Projects often end up with design issues.



Warranty of Design: Spearin

• Why review this with you???

• Spearin. US Supreme Court case (1918). 

• Dry dock in Brooklyn Navy Yard.

• Contractor required to relocate sewer.

• Contractor followed plans, but sewer backed up. 

• Contract – like all contracts – says contractor is responsible for all 
work and materials supplied to the project.

• Owner requires contractor to repair damages at its own expense.

• Owner Argument: You are responsible for all work and materials!

• Contractor Argument: We did exactly what you asked us to do!



Spearin, continued.

• Supreme Court says:

• Contract which requires specific character, dimensions and locations 
creates a warranty that, if contractor follows that contract, the 
project should be adequate.

• If the contractor is bound to build according to plans and 
specifications prepared by owner, contractor should not be 
responsible for consequences of defects in the plans and 
specifications. 

• Contractor is not required to investigate, at his [cost], whether the 
Owner’s plans would prove adequate.

• Implied warranty is born.



Warranty of Design: Minnesota
• Redwood County attendees???

• Contractors hired by County to dig a ditch (39,700 ft!).

• Ditch filled up with silt. Plans provided specific requirements.

• Minnesota’s warranty (1922):

• [W]here [a contractor] makes a contract to perform a given undertaking in 
accordance with prescribed plans and specifications . . . he is not permitted to 
vary from the prescribed plans and specifications even if he deems them improper 
and insufficient;

• Therefore he cannot be held to guarantee that work required by the plans will be 
free from defects, or withstand the action of the elements, or accomplish the 
purpose intended. 

• Where the contract specifies what he is to do and the manner and method of 
doing it, and he does the work specified in the manner specified, his engagement 
is fulfilled and he remains liable only for defects resulting from improper 
workmanship or other fault on his part.



When is Warranty Available?

• So, when does it apply?

• Where the contract specifies what he is to do… and he does the 
work specified in the manner specified, his engagement is 
fulfilled. He remains liable only for defects resulting from 
improper workmanship…

• Simple, right?

• Not so fast…

• Remember: Only where the contract specifies what he is to do 

• Design v. Performance Contracts…



Design v. Performance Specs.

• Implied warranty only applies to contracts which are “design” 
specifications.

• Design: Precise measurements, tolerances, materials, in 
process and finish testing, quality control, inspection 
requirements. Contractor has limited discretion.

• Performance: Operational characteristics for the project. 
Design, measurement, and other specifics not stated and not 
important, so long as performance specification is met.  
Contractor has general discretion and election as to detail. 



What the Law Says: 
Design v. Performance

• Design Specification or Performance Example:

• Redwood County: Ditch specifications.

• Didn’t say dig a ditch, make sure it doesn’t silt in. 

• Gave specific direction on HOW to build the project, not just 
that it wanted a ditch.



What the Law Says: 
Design v. Performance

• What if Contract Contains Both?

• Mixed Specification

• Not completely clear, but law seems to indicate: Look at the 
contract as a whole.

• Other courts have said, what Specification caused the issue.

• Either way, real question is: How much discretion the 
specifications give the contractor in its work.



Check in: Case Study.

• Our Argument:

• Our work was done according to plan.

• In actuality, the DOT Specs, caused the cracking. The DOT 
Specs are a design specification

• (We didn’t have discretion to change plans). 

• Why are Specs design specs? 

• Let’s take a look…



Check in: Case Study
• Remember the Issues: Panel Size, Tie Bars, Half Width Pave.

• PLANS gave specific direction as to:

• Width and Length of Overlay Joint Spacing. (No discretion).

• Size, spacing, and location of tie bars.

• Half-width Pave

• Road Map Analogy.



Check in: Case Study

• SPECS said things like (in the General Section):

• Engineer may reject nonconforming work!

• “As shown in the plans” – common refrain.

• Concrete shall be spread to required depth. Joints shall be cut…

• Shall...



Check in: Case Study

• DOT retained control over this project. CONTRACT SAYS:

• Potential error in plans, Contractor required to notify 
Engineer, who will make interpretations to fulfill intent of 
plans.

• Engineer will decide all questions regarding – quality of 
materials, manner of performance of work, interpretation of 
plans…Engineer’s decisions shall be final.

• Does Contractor have discretion?



Comparison

•Where does MN DOT Spec Book 
fall?



Design or Performance:
2018 MN Standard Specifications.
• Contractor shall construct and complete the Project in every 

detail as described in the Contract.

• Engineer will decide all questions regarding…

• Engineer may suspend the work if…

• Contractor shall perform all work in conformance with 
requirements of the Contract.

• The Department will consider all work that does not meet the 
Contract requirements to be unacceptable.



Section 2301: Pavement Construction

• Specific Aggregate Testing Requirements.

• Water : Cement Ratio

• Slipform Construction Requirements. 

• Placing Concrete Requirements.

• Placing Pavement Reinforcement.

• Lots of Tests.

• Vibration Monitoring.

• Air Content

• MIT-SCAN-T2 Testing Device

• Pavement Texture Depth.

• Thickness Evaluation.

• Joint Sawing as Shown on Plans.



Section 2301: Pavement Construction

• BUT…

• Use paver designed to spread, consolidate, screed and float-
finish with minimum hand finishing.

• Use of admixtures are at the Contractor’s discretion.

• Water reducing, Retarding, etc.

• Regulate progress of equipment to fully, but not excessively, 
vibrate the concrete.

• Coordinate operations to provide uniform progress of paver.



Tricky Issue

• Tolerances/Discretion.

• Minimum/Maximum, +/-, shall not exceed, etc.

• Owner may argue tolerances provide “discretion.”

• Contractor argues tolerances restrains discretion.

• MN Mix Design. Table 2301-4. – is this giving options or taking 
them away?

• Max. W/C Ratio, Range of Cementitious Content (lbs/yd3).

• Gradations (+/-5%).



Tricky Issue 2
• Disclaimer of Warranties.

• Owners are using Special Provisions to insert “disclaimer” of 
implied warranty of design.

• “Any random cracking which occurs shall be responsibility of 
Contractor.” 

• Not so fast…must “clearly alert contractor that design may 
contain substantive flaws.”
• Can’t make Contractor follow design/limit discretion, but then say 

he is responsible for the design.

• Contractor has agreed he has “examined the site,” “reviewed the 
plans,” “assumes responsibility for the work” does not overcome 
warranty of design. 



Contractor Perspective

Practical Impact – How to Use Effectively.

• Follow notice provisions of Contract.

• Alert Owner/Engineer to issues. 

• Document.

• You are not allowed to deviate. 

• Don’t “make it work” without communication w/ Egr.

• Request Specific Reasoning for Repair/Replacement.

• Think ROI.

• What will repair cost you?

• What will disagreement cost you?



www.OlsonConstructionLaw.com/mnflowchart/

• Olson Construction Law Flor Chart:



Questions?

Thank you!



Contact:

Jake Fischer

jfischer@oc-law.com

651.298.9884

mailto:trolson@oc-law.com

